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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
)
JASON RAY DILKA,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45971
TWIN FALLS COUNTY
NO. CR42-16-12083
APPELLANT'S
REPLY BRIEF

STATEMENT OF THE CASE
Jason Ray Dilka appeals from the district court’s order revoking his probation and
reinstating his previously-suspended sentence of seven years fixed, for possession of a controlled
substance. In his Appellant’s Brief, Mr. Dilka argues that the district court abused its discretion
by revoking his probation and executing his original sentence, without a reduction, and without
retaining jurisdiction. In its Respondent’s Brief, the State asserts that Mr. Dilka waived his right
to appeal the district court’s decisions under the terms of his plea agreement and asks this Court
to dismiss his appeal. (Resp.Br., pp.3-4.) This Reply Brief is necessary to respond to the State’s
request for dismissal under a supposed appeal waiver, and to reiterate that the terms of the
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agreement placed on the record, and to which Mr. Dilka entered his guilty plea and admitted
violating his probation, did not include a waiver of his appellate rights.

ISSUE
Did the district court abuse its discretion by revoking Mr. Dilka’s probation and executing his
original sentence without a reduction and without retaining jurisdiction?

ARGUMENT
No Appellate Waiver Operates In This Case Because The Terms Of The Agreement Placed On
The Record When Mr. Dilka Entered His Guilty Plea And Admitted Violating His Probation Did
Not Include An Appellate Waiver
The State asserts that Mr. Dilka waived his right to appeal the district court’s decisions in
this case pursuant to his plea agreement and asks this Court to dismiss his appeal. (Resp.
Br., pp.3-4.) The State’s argument is not supported by the record and its request for dismissal
should be rejected. This Court should decide Mr. Dilka’s appeal on its merits.
The record in this case contains a written “offer-plea agreement” that purports to waive
the right to file a Rule 35 motion and the right to appeal. (R., p.153.) However, those waivers
were not part of the parties’ ultimate agreement, made at the February 22, 2018 plea hearing, and
therefore are not enforceable in this case. There is no mention of these waivers in the district
court’s plea colloquy at the plea/admit hearing. (See generally 2/22/18 Tr.) Additionally,
Mr. Dilka signed the written offer after it had expired. (See R., p.153.) Further, it is clear from
the hearing transcript that on the morning of the plea hearing – which was after the written offer
was signed – defense counsel sent the prosecutor an email indicating some terms were to be
modified. (See Tr., p.10, Ls.9-24). The transcript also reflects that the terms to which the parties
ultimately agreed at the plea hearing – requiring that Mr. Dilka admit some but not all violations
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alleged (see 2/22/18 Tr., p.10, L.7 – p.11, L.9), differed from terms of the written offer – which
required that he admit the pending violations (see R., p.153).
The State’s reliance on the district court’s comments at sentencing are misplaced. The
State cites the remarks of Honorable Ronald J. Wilper, who mentioned a waiver of appellate
rights at the combined sentencing and disposition hearing, held on April 3, 2018. (Resp. Br., p.4,
(quoting 4/3/18 Tr., p.36, Ls.11-18).) However, these remarks were made more than a month
after the plea/admission hearing, when the Honorable Thomas Ryan had accepted Mr. Dilka’s
guilty plea and probation violation admissions without reference to any appellate waivers. (See
generally 2/22/18 Tr.) In addition, Idaho Criminal Rule 11(d) states that the relevant time for
advising a defendant regarding an appellate waiver is prior to entry of his guilty plea, and prior
to his making factual admissions.
Contrary to the arguments made by the State, Mr. Dilka’s purported waiver of appellate
rights is not enforceable in this case and dismissal of his appeal is therefore inappropriate.
Regarding the purported waiver of the right to file a Rule 35 motion, Mr. Dilka notes that
the original offer pursuant to which he initially pled guilty included a waiver of his right to “file
a Rule 35 Motion regarding the initial judgment.” (R., p.57.) Mr. Dilka did not file Rule 35
motion is not regarding the initial judgment; rather, he sought reconsideration of the district
court’s decision, after revoking probation, to execute his previously suspended sentence without
a reduction. (See R., p.179.)

Contrary to the State’s arguments, this appeal is not barred by

Mr. Dilka’s plea agreement. This Court should decide Mr. Dilka’s appeal on the merits.
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CONCLUSION
For the reasons stated above, and those in Appellant’s Brief, Mr. Dilka respectfully
requests that this Court vacate his sentence and remand his case to the district court for
resentencing with instructions that the district court either place him on probation, retain
jurisdiction, or else reduce the fixed portion of his sentence. Alternatively, he asks that this Court
reduce his sentence.
DATED this 18th day of December, 2018.

/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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